
fSI

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

RETURN RECEIPT REOIJFSTRD

DavidA.Raffel JUL 1*2009

Parkvillc, Missouri 64152-5154

w RE: MUR6147
CM Kansas City Chieft Football Club, Inc.
<qr John McCain 2008, Inc. and
^ Joseph Schmuckler, in his official capacity as treasurer

JJJ DearMr.Raffel:

This is in reference to the complaint you filed wim the Federal Election Commission on
December 12,2008 concerning the Kansas City CWefe Football Club, Inc. After considering the

of this matter, the Commission determmed to oUsmiss mis matter and closed the
fifo on July 14, 2009. The Factual yn*t Legal Analysis explaining the Commission's decision is
enclosed.

Documents related to the case will be placed on the public record wtmin 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003).

Thr Fftfknil Pl**tifln Campaigp A*t i?f T °71 w lit
judicial review of the Commission's dismissal of mis action. SfiS 2 U.S.C. f 437g(aX8).

If you have any questions, please contact me at (202) 694-1650.

Sincerely,

ThomaseniaP.

BY: Mark
Counsel
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8 RESPONDENT: Kansas City Chicfe FootbaU Club, Inc.
9 John McCain 2008, Inc. and

10 Joseph Schmucklcr, fa Mf flfficfai capacity as treasurer
S u
^ 12 L INTRODUCTION
H
in 13 This matter was generated by a complaint filed with the Federal Election
rsi
^ 14 Commission by David Raffel. See 2 U.S.C. § 437g(aXl).
O
O) 15 The complaint alleges that former Presidential candidate John McCain's 30-
rsi

16 second videotaped tribute to American veterans, that the Kansas City Quefs Football

17 team showed on Arrowhead Stadium's two JumboTron screens during a football game

18 two days prior to the November 4,2008 Presidential general election, was essentially free

19 publicity for McCain's Presidential omipugn and constituted an uniepoited in-kind

20 contribution from the Chiefe. The tribute was presented prior to the start of the Chiefs'

21 home game against the Tampa Bay Bucxaneers as part of ftcChiefe'Veterans'Day

22 celebrations.

23 As discussed below, based on the factual drciimstances and consistent with the

24 Commission's recent dismissal of MUR 6X)20(AmarK» for Ch^naie Protection), the

25 ^^OUDflEUSSlOQ C9GCKC19CS l!tS DKOSOCUBOIUu CBLBCfBtlOP vO OUDUS8 uUS flftfiuCP

26 O. FACTUAL ffKD IiKffAL ANALYSIS

27 A. Factual Background

28 Kansas City Chieft Football, Inc. C^heC^eft'O is originaUy a Texas corporation

29 mat moved ha operations to Kansas City, Missouri in 1963. It operates a professional
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1 football club within the National Football League ("NFL"). The Griefs'football games

2 are played at Arrowhead Stadium, which is part of the publicly financed and controlled

3 Harry S.Truman Sports Complex owned by the Jackson County Sports Complex

4 Authority, an agent and political subdivision of Jackson County, Missouri. See

5 www.)cgca.^Bjfttiffflfa<^ati^),flgnx (test visited May 6,2009).
*T
rsj 6 As part of the NFL's annual November Veterans' Recognition celebrations, the
H

tf 7 Chiefs held its Military Appreciation Day on November 2,2008 during its only home
BT

^ 8 game in November before the official November 11,2008 Veterans'Day holiday. The
O
on 9 Chiefs'Mititary Appreciation Day was advertised to the public as an opportunity for
rsi

10 current and former members of the United States niilitary and their ramilies to attend an

11 NFL game at reduced prices, and be honored throughout the gam

12 a "flyover* by military planes, and other military-themed special entertainment The

13 military appreciation activities were scheduled throughout the game and included: a

14 recognition of past, present, and rutinr U.S. Annysoldleis; special honors to three

15 notable veterans; a pertbnnance by a local color guard; t^

16 sergeant; perfbnriance of a multiiry-themedro

17 time show featuring a giant United States Flag held by 100 army troops, a tribute to

18 wounded soldiers, and an Army induction ceremony.

19 Aaft has done in previous years, the Chiefs recruited high-pron^e individuals to

20 pay tribute to current and veteran members of the United States military duriiig the

21 celebration as a public service. Gene Sirnmons (of the rnusicalgroiq) KISS) arMl Senator

22 John McCain were selected to present vioVotar^ tributes to be shown on Arrowhead
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1 Stadium's two JumboTron screens during the pre-game activities.1 Senator McCain, a

2 prominent Vietnam War veteran, senior Senator on the Senate Anned Services

3 Committee, and a strong advocate for military veterans, had previously given tributes to

4 United States military personnel prior to his 2008 Presidential bid.

- 5 McCain's 30-second videotaped tribute, which focused on veterans' seivice to the
tr»
rsi 6 country and contained no electoral references, read as follows:
H
m 7 Today at Arrowhead, we are honoring the fine men and
-- 8 women in unifonn who have served and continue to serve
*% 9 this country. The sacrifice that these men and women

10 "mV t̂ allow us to enjoy
0* 11 quality of life in the United States of America. We should
™ 12 honor those who are currently in harm's way defending our

13 froftdftm, *fld the f*yE fa^ffifg *Krt await their safe return.
14 And to all those who have returned from overseas -
15 welcome home.
16
17 To aU men ajid women servmgm our anned forces, to their
18 faf|Mlte«t MM! to «ur veteran* y^i ty* tfn* heat Amarieana, ytm M»

19 the bravest among us. What you have done for us, we can never
20 do for you. But we ajvniindful of u^ distinction, and humbl^
21 it And our appreciation for your service demands us all to do
22 what we can, in less trying and less cosdy circumstances, to help
23 keep d"* nation a place yd an idea worthy of the hardships,
24 danger and sacrifices you have born so valiantly for us.
25
26 Thank you.
27
28 Toe Chiefs asserts mat McCain's tribute and the other military celebration

29 activities were prepaid and intended only for the game attend

30 Stadium. Available infbrmaticmshowatfaattte

31 in both the Kansas City metropoUtan area and parts of Florida, and that Direct TV

There were itoo vidcotipfld mciMsjBi thrausjioiit Ifac gpnic on the JomboHYGn ICTPCBI Ihin Chicft OBB
serving i
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1 subscribers wim a subscription to the NFL football p

2 However, it is unclear whether the pre-game tribute itself was televised.

3 The Chiefs invited Senator McCain and other celebrities to participate in its

4 Veterans' Day celebrations, and accordingly, the Chiefc did not charge Senator McCain

H S or any other paitidpart a ffeem connection v^ The
ui
CM 6 Chiefs claim that they incurred no additional or incremental rostsmshowixig McCain's
H
m 7 30-second tribute because the JiimboTron screens would have remained on during the

vy 8 celebration regardless. However, the Chiefs did not address whether they incurred any
O
0* 9 cost in orating or producing the tribute.
M

10 B. Discussion
11
12 The Federal Election Campaign Act of 1971, as amended ("the Act"), establishes

13 liinrtations, protibftons, and report^

14 made for the purpose of influencing federal elections. Contributions can be monetary or

15 "in-kind." TnJrind contributions include *** expenditure «"»^<* hy *ny nersan *Sn

16 cooperation, consuhation, or concert, with, or at the request or suggestion o£ a candidate,

17 1& authorized poUticalcoo^^

18 restrictions and reporting lequirements as other contributions.2 2 U.S.C. § 441a(a)(7XA),

19 (BXi); 11 C J.R. §§ 100.52(dXl), 109.21(b). The Commission's regulations at 11 CPU.

20 § 109.21 provide flvt coordinated gfttntym^M^ati^n^ cfflTitftutP in-kind contributions from

ft dOM not sypflgtfastMcCafa'i tribute <|uaBn^ as aa
exprats advocacy under 11CJJL § 100^2(a)or(b), S« 2 U.S.C 5431(17); IICFJL f 100.16.
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1 the party paying for such communications to fee candidate, candidate's autfaorized

2 QflminittBfit or political party gnmmitteo which coordinat

3 Thft epffrifl far a gflftiriinafg^ ffflnmmf fcflffon OOMlgt <>f threg pmnp» — payment

4 by someone other than the candidate or the candidate's authorized <x>inmittee (or the

rsi S political party committee, where applicable); satisfaction of one or more content
Lfl
N 6 standards (which include public communications mat reference a clearly identified
if\
^ 7 candidate within a prescribed period prior to an dection); and satisfaction of one or more
*r
*z 8 conduct standards (which include the candidate's material involvement hi decisions
O
& 9 regarding the communication). All three prongs must be met for a communication to be

10 considered coordinated. 11 C.F.R. § 109.21. Although Respondents concede that the

11 third prong of the test may be viewed as being met by the candidate's participation in the

12 tribute, they dispute whether the payment or them

13 by the JumboTron tribute. The Commission need not reach this analysis.

14 InMUR 6020 (Alliance for Cliniate Protection), the Commission exercised its

15 prosecutorial discretion to dismiss aUegatk)nsthatanenvux>mnentalgrouph8dniadea

16 coordinated in-kind contribution by fisanmng Speaker of the House of Representatives

17 Nancy Pdoum broadcast and print cwmnunicatiwis

18 public action to prevent further climate change. &e Commission Certification dated May

Procedure Act; however, the court
SM F.Supp.2d iO QP.D.C. Sept 12.2007)

HIBD.C.
Ciicuitiffiiiiwdtfio district ooortwidiiv^wctto^ inltr afla» tfao contot slindud fof public coHiiiiiiiiirjIiiMis
mt<te before the time frm^spcdffcdfathestandsrf.a^
snd oooimoo vendors may share malarial infbnnitkiiwilfaoam persons who finance pabttc
mmmimk^irtii ^ Sfc^v.F.^CrSfcr^/ZTXNa 07-5360, 2008 WL23S8661(D.C. Or. June 13,
2006).
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1 6,2009. Although there WM information suggesting the advertisement met the test for a

2 coordinated comminucatioii, the Commission ooncluded mat even if the advertisement

3 met the coordinated communication standards, under the oveiaUcirro^

4 enforcement action woiddncrt be a pnidem use of me Commission's 1M

5 SwMUR 6020, Statemem of Reasons of ChaJnnan Steven T.Walm^
in
^ 6 Matthew S. PeteTMn, and CQtnmiyaipnerp rynthia L. Bauarly, Caroline C. Hunter, and
f**i
in
^ 7 Donald F.McGahnE.

^̂ 8 The overall combination of circumstances rntm's matter is sMte to those in
O
^ 9 MUR 6020. The tribute was part of a larger NFL sponsored Veterans' Day program at

10 Arrowhead Stadium that rionored American military personnel. The tribute did not

11 mention McCain's personal military service or contain any words that could be viewed as

12 promoting or supporting his candidacy. Further, there is no information showing mat

13 McCain, one of the country's most prominent veterans, was selected to present^ tribute

14 based on his Presidential bid.

15 Accordingly, the Commission exercises its prosecutorial discretion to JIMHJ«I thi«

16 matter and close the file. See Heckler v. Chaney, 470 U.S. 821, 831 (1985).


